Summary
Introduction
Human activities are increasing the concentration of greenhouse gases in the atmosphere, thus enhancing the greenhouse effect which, in turn, has led to an increased warming of the earth surface, resulting in climate change and, consequently, negatively affects society. 1 In general discussions about the adverse effects of climate change, the term 'climate-induced displacement', that is 'the forcible or voluntary, temporary or permanent removal of people from their home or territory due to climate change', has featured. 2 The work of the Human Rights Council (HRC) under the United Nations (UN) Resolutions 10/4 (2009), 18/22 (2011) and 26/33 (2014), linking climate change to human rights, mentions cursorily that indigenous peoples are vulnerable to climate change. 3 Several authors have commented on the adverse impact of climate change on indigenous peoples' land use and tenure in Africa. 4 However, the direct link between climate change and the displacement of indigenous peoples, and the implications of climate change for their rights and legal protection in Africa, has received little attention. On the question whether climate change is linked to displacement at all, two divergent schools exist: the maximalist and minimalist schools. 5 Drawing no distinction between indigenous peoples and the broader population, and between displacement caused by climate change and other factors linked to it, the maximalists hold that displacement results from climate change. 6 On the contrary, but also without a distinction between indigenous peoples and the broader population, the minimalists posit that displacement due to a strict causal link with climate change is rare and difficult to determine. 7 On whether climate-induced displacement can give rise to a threat to the rights of indigenous peoples, little is known. For instance, while the resolutions of the HRC mention the vulnerability of indigenous peoples, 8 there is no reference to displacement, let alone a discussion thereof and the implications for the rights of indigenous peoples. The form of legal protection available to indigenous peoples displaced by climate change is equally problematic in that activities at the root of a changing climate, although disproportionate, are global in nature. 9 Reflecting on the situation, an argument has been made for a specific international instrument to address the plight of those at risk, 10 but the need for such an instrument has been discredited in other writings, arguing that a treaty without wide ratification and implementation cannot address the humanitarian issues raised by climate change. 11 Other scholars contend that the available bodies of international, regional and national laws can secure the rights of those who suffer the adverse impact of climate change. 12 In Africa, their recognition at the regional level as against the general reluctance of states to recognise indigenous peoples' identity and claims to land makes their recourse to regional protection attractive. 13 More importantly, although formulated in the language of obligations, the African Union (AU) Convention for the Protection and Assistance of Internally-Displaced Persons in Africa (Kampala Convention) is an instrument which specifically aims at protecting and assisting internally-displaced persons (IDPs) in Africa.
14 The Kampala Convention accommodates the African Charter on Human and The foregoing situation exemplifies Boyd's observation that, except when the 'plurality of normative orders' is harnessed, addressing global environmental problems will remain difficult. 23 The article connects climate change to the displacement of indigenous peoples and the threat to their key rights, arguing for the extraterritorial involvement of states in and outside Africa. It interrogates the basis and possible application of the Kampala Convention extraterritorially in addressing the plight of indigenous peoples displaced by climate change in Africa.
Connecting indigenous peoples and climate-induced displacement
In Africa, the term 'indigenous peoples' is contested, 24 but its significance in the context of climate-induced displacement merits consideration. In identifying certain communities as indigenous, the African Commission's Working Group on Indigenous Populations/ Communities (Working Group) adopts an approach which focuses on self-identification, special attachment to and use of land, marginalisation and discrimination based on their cultural difference. 25 It identifies the lifestyles of hunters and gatherers as well as pastoralists in Africa as fulfilling the above criteria. 26 However, the requirements laid down by the Working Group have been contested. Bojosi argues that the criteria used by the Working Group are not internally generated but the product of a 'long enduring external mission to have the concept of indigenous peoples ... applied to certain pre-determined peoples in Africa'. 27 Viljoen also criticises the criterion on the requirement of attachment to the use of land, arguing that most populations in Africa are agrarian and, to some extent, remain culturally attached to the use of land. 28 The reliance on 'attachment to the use of land' in defining the concept, others argue, will exclude poor or rural Africans who do not fit into the 'indigenous peoples' criterion, but who depend on informally-held land. 29 The emphasis, as argued further, must focus on the protection of land rights based on informally-held land obtainable among many of the world's poorest and most vulnerable citizens, even if not indigenous.
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The foregoing viewpoints, however, must not be accepted uncritically in the context of climate change. For instance, unlike indigenous peoples in the context of climate change, to an agrarian community the issue of cultural attachment to ancestral land hardly arises in that movement for subsistence farming is an acceptable means of adapting to climate change. 31 Therefore, in a changing climate, the urgency for an emphasis on the peculiar vulnerability of communities who are culturally linked to ancestral land is not achieved when populations are regarded as local, agrarian or rural populations without distinction. In implementing intervention, the approach may in fact protect, at the expense of indigenous peoples, their historical oppressors, a situation which is incompatible with the rights regime as articulated particularly by the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). 32 Because 
Displacement as outcome of non-viability of land
In Africa, the non-viability of land due to climate change is occasioning the displacement of pastoralists and hunters and gatherers. 34 Among the Bororo and Tuaregs, the destruction of grazing land, drought, the destruction of animals and traditional fishing activities associated with climate change compel a movement away from traditional lands. 35 Among the Maasai, Ogiek, Endorois and Yaaku in Eastern Africa, drought, disappearing grazing land, famine and extreme weather conditions are climatic presentations underlying displacement. 36 Evidence of the depletion of forest products, the unpredictability of seasons and floods are seen to be responsible for the movement of the Batwa in Rwanda, Burundi, Uganda and the Democratic Republic of the Congo (DRC), also known as the Baka in Central African Republic (CAR) and Gabon, and the Bagyeli in Cameroon. 37 The migration of the Amazigh (or Imazighn), known as the Berbers in North Africa, 38 has been linked to the extreme scarcity of water, the degradation of palm trees, the deterioration of a unique tree species in South-Western Morocco, and salinisation traceable to a changing climate. 39 The spread of Kalahari dunes in Botswana, Angola, Zimbabwe and Western Zambia has been linked to climate change, 40 is altering migration in that region. 41 Finally, there are findings indicating that climatic threat to land use is an emerging cause of the displacement of pastoralists around Uganda, Eritrea, Ethiopia, Somalia and Eastern Sudan. 42
Displacement as outcome of climate response projects on land
Under the auspices of the UNFCCC and the Kyoto Protocol, climate change response projects are sustainable projects required in addressing climate change. 43 The displacement of indigenous peoples results from their ineffective implementation in Africa. For instance, projects promoting renewable sources of energy under article 2, paragraph 1(a)(iv) of the Kyoto Protocol, are a driver of the displacement of indigenous peoples. 44 These include biofuel plantations in states with the presence of indigenous peoples, such as Kenya, Tanzania, Namibia and Ethiopia. 45 These projects have led to the involuntary resettlement and decimation of traditional cultures and livelihoods of indigenous communities such as the Bodi, Daasanach, Kara (Karo), Muguji (Kwegu), Mursi and the Nyangatom who live in the Omo Valley in Ethiopia, 46 and the Maasai in Tanzania. 47 Displacement also features in the ineffective implementation of land-related initiatives under the Clean Development Mechanism (CDM) 48 and REDD+. 49 In respect of initiatives under the CDM in the 41 R Mwebaza 'Is climate change creating more environmental refugees than war in Africa?' http://www.issafrica.org/iss-today/is-climate-change-creating-more-envi ronmental-refugees-than-war-in-africa (accessed 3 April 2016). 
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Monograph 120-121. 48 Art 12 Kyoto Protocol (n 21 above). CDM allows emission-reduction projects in developing countries to earn certified emission reduction (CER) credits. These CERs can be traded and sold, and used by industrialised countries to meet a part of their emission reduction targets under the Kyoto Protocol. See http:// cdm.unfccc.int/about/index.html (accessed 4 February 2015). 49 REDD+ refers to 'Reducing emissions from deforestation and forest degradation "plus" conservation, the sustainable management of forests and enhancement of forest carbon stocks'. See J Willem den Besten et al 'The evolution of REDD+: An DRC, a report reveals that the Batwa people have been exploited, excluded and expelled from their land. 50 Although in its preparatory stage, concern is being expressed by indigenous communities that the implementation of REDD+ in Central and Eastern Africa will occasion land alienation, and will reward states for practices of dispossession and not indigenous communities. 51 In Tanzania, a study shows that indigenous communities are not consulted in REDD matters. 52 Furthermore, the criminalisation of activities of indigenous populations, such as hunting and gathering, by the law regulating the implementation of climate-related projects, is a major tool for the state to effect displacement. 53 The foregoing constitutes a threat to the key human rights of indigenous peoples, as will be seen below.
Climate-induced displacement as a threat to human rights
The patterns of displacement discussed above are a threat to the key rights guaranteed to indigenous peoples under the UNDRIP, including other international human rights instruments it accommodates by virtue of its article 1. In the discussion here, considering their direct link to climate conditions occasioning the displacement of indigenous peoples, the emphasis is placed on the rights to self-determination, water, food, housing, environment and health.
Displacement due to the non-viability of land and the implementation of climate-related projects are threats to indigenous peoples' right to self-determination defined in article 4 of the UNDRIP, as including the freedom to pursue their economic, social and cultural development. As further elaborated upon by article 25 of the UNDRIP as part of their right to self-determination, indigenous peoples have the right to secure their cultural and spiritual relationship with their ancestral lands, territories, waters and coastal seas and other resources. In removing indigenous peoples from their land, climatic conditions such as drought, flooding, disrupted rainfall and the criminalisation of their activities while implementing climate response projects disrupt their cultural and spiritual attachment to traditional land, thereby threatening their right to self-determination.
The scarcity of water, drought, flooding and disrupted rainfall are a threat to indigenous peoples' right to water. Although not particularly 49 analysis of discursive-institutional dynamics ' (2014) 57 Displacements associated with drought, flooding and disrupted rainfall arising from climate change and the ineffective implementation of climate-related projects deprive indigenous peoples of access to traditional water sources, thereby constituting a threat to the right to water.
Climatic conditions and climate-related projects that are ineffectively implemented are a threat to the right of indigenous peoples to food. Although not expressly mentioned in the UNDRIP, the right of indigenous peoples to food is covered by the right to subsistence in article 20(1) of the UNDRIP. It is also accommodated under article 11 of the ICESCR. Noting the adverse impact of climate change on the right to food, the ESCR Committee urges state parties to note that the right to food can be adversely affected by climatic and ecological factors. 58 At the regional level, the African Commission has noted that the eviction of indigenous peoples from their land can hinder their access to food. 59 Consequently, as demonstrated earlier, a similar outcome can result from occurrences such as environmental degradation, the depletion of forest products, the destruction of plants and animals and traditional fishing and the criminalisation of subsistent activities of indigenous peoples associated with climate change and response measures. 60 Such occurrences are a threat to their right to food.
In removing indigenous peoples from the territory they have inhabited as their home, displacement arising from the non-viability of land and the ineffective implementation of climate-related projects threatens their right to housing guaranteed under article 21 (1) 
Warmer weather increases episodes of malaria, 65 while the salinisation of land and water resources contributes to degradation.
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In exposing them to newer episodes of disease and undermining the integrity of their environment, these conditions constitute a threat to the right to health and environment of indigenous peoples. For instance, illnesses reported among the pastoralists in the Turkana county of Kenya, associated with warmer weather, include increasing episodes of malaria. and control of diseases. 69 Article 29(1) of the UNDRIP guarantees the right to conservation and protection of the environment, while article 24 of the African Charter provides for the right to a satisfactory environment. In respect of Nigeria, the ESCR Committee expresses concern over the effect of environmental degradation on the right to health. 70 Applying article 16(1) of the African Charter in the SERAC case the African Commission ruled that environmental depreciation of the region had a negative impact on the right to health. 71 Displacement associated with the non-viability of land and the ineffective implementation of climate-related projects can lead to the exposure of indigenous peoples to diseases that they are not familiar with and, therefore, can undermine their right to health and a healthy environment. 72 The foregoing discussion has shown that displacement as a result of the non-viability of land and the ineffective implementation of climate change projects both constitute a threat to the key rights of indigenous peoples. These are the rights to self-determination, water, food, housing, health and a healthy environment. The next question is whether the extraterritorial activities of states in and outside Africa are implicated in climate-induced displacement and a threat to human rights.
Displacement as a result of an extraterritorial conduct or omission
Extraterritoriality connotes the exercise of legal power outside territorial borders. 73 In relation to the realisation of human rights, particularly socio-economic rights, extraterritoriality encompasses the conduct or omission of a 'state within or beyond its territory that have effects on the enjoyment of human rights outside of that state's territory'. 74 The displacement of indigenous peoples through the nonviability of land and the ineffective implementation of climate-related projects raises an important issue. The question is whether a state in Africa or beyond can be responsible for the climate-induced displacement of indigenous peoples and its threat to their rights in another African state. Arguably, this is possible in two ways: through the conduct or omission of an African state in and outside its territory in Africa; and the conduct or omission of non-African states (developed states) in their territories and in Africa.
Conduct or omission of an African state in and outside its territory in Africa
African states generate emissions which have implications for climate change and the displacement of indigenous peoples and pose a threat to their rights. The increased emission profile of some states in Africa is characterised by large-scale agriculture, mining, construction and logging which, according to the findings of scientific research, are a substantial driver of climate change. 75 For instance, South Africa's contribution to the African carbon emission profile is 40 per cent, followed by Egypt at 17 per cent, Algeria at 10 per cent and Nigeria at 7 per cent. 76 While the impact of these activities is not responsible for the immediate state of the climate, 77 it can be argued that at such an emission rate, any of these states will contribute to the future worsening of the climate and, by implication, the scenarios underlying the displacement of indigenous peoples and the threat to their rights.
There is evidence indicating that the failure of a state to regulate or influence its non-state actors to implement climate response measures in a manner that prevents displacement and respects rights abroad is a driver of the displacement of indigenous peoples in Africa. For instance, a company based in South Africa, J & J Group Property Limited Pretoria, is involved in the biofuel project associated with the displacement of indigenous peoples in Tanzania. 78 In this context, there is no direct link between South Africa and the displacement of indigenous peoples. However, this development questions the availability of appropriate legislation in the state to regulate the activities of companies abroad. South Africa is also involved in the conversion of 300 000 to 400 000 hectares of wetland in Southern Benin for the production of palm oil, which is criticised as undermining rights. 79 The fact that no specific legislative measure is in place to regulate or influence such activities abroad shows how a state 75 in Africa can indirectly be linked to displacement, threatening the rights of indigenous peoples elsewhere in Africa.
Conduct or omission of developed states in their territories and in Africa
With regard to the causation of climatic change resulting in the displacement of indigenous peoples, the conduct of developed states in their own territories or in support of investments abroad is a driver of climate-induced displacement and its effect on the rights of indigenous peoples. Historically, developed states have been responsible for the current state of the climate which is due to past emissions associated with their economic development path. 80 At the heart of this development are the investments of actors such as ExxonMobils, Chevron, Western Fuels and the Edison Electric Institute. 81 The emissions generated from these activities are largely responsible for climate change which undermines water resources, food security, natural resource management and biodiversity, human health, settlements and infrastructure, and desertification in Africa. 82 Since these are factors in the displacement of indigenous peoples, it is logical to link the displacement of indigenous peoples in Africa to the contribution of developed states. The ineffective implementation of climate response projects in Africa which drives the displacement of indigenous peoples is linked to the omission of developed states to regulate or influence the activities of their non-state actors in Africa. For instance, the involvement of London-based Central African Mining and Exploration Company (CAMEC) in a large bio-ethanol project, called Procan, is not only responsible for dispossession and displacement in Central and Southern Africa, 83 but it shows a failure on the part of the United Kingdom (UK) to influence or regulate the activities of its non-state actors abroad. A similar inference may be drawn from the lack of accountability of companies originating from Malaysia, Italy and South Korea, which are involved in land grab for biofuel purposes causing the displacement of communities, including the Bodi, Daasanach, Kara (Karo), Muguji (Kwegu), Mursi and Nyangatom, who live in the Omo Valley in Ethiopia. 84 in Tanzania which implicate the displacement of indigenous communities from their land, 85 indicating that these companies are not under any restriction by their home countries to operate in a manner that respects rights abroad. Regarding the implementation of projects under the CDM, evidence from Tanzania indicates that no accountability is assumed by Norway for its Green Resources Limited implementing reforestation activities occasioning displacement. 86 Overall, the conduct or omission of African states in and outside their territories in Africa and the conduct or omission of non-African states (developed states) in their territories and in Africa are responsible for the displacement of indigenous peoples which undermines rights. The next section considers the basis of the Kampala Convention and how it may be applied extraterritorially to address climate-induced displacement of indigenous peoples in Africa.
Extraterritorial application of the Kampala Convention
The extraterritorial application of states' human rights obligations, namely, holding a state responsible for its violation of rights or that of its agents abroad is a topical subject in international human rights discourse. 87 It is supported by international instruments such as the United Nations Charter, 88 and the Draft Articles on Responsibility of States for Internationally Wrongful Acts of the International Law Commission, which require the accountability of a state and other states that aid or assist it in the violation of human rights. 89 It serves a similar purpose as the 'do no harm' principle of international environmental law, which holds that a state should not allow its territory to be used in a manner that results in injury to another state, 90 and the principle that states are responsible for the damage caused by their acts or omissions of which they are aware or 'ought to know'. 91 The notion that a state's human rights obligations extend beyond its borders is popularised by the Maastricht Principles on Extraterritorial Obligations of States (Maastricht Principles). 92 The urgency for developed states to ensure that rights are respected extraterritorially has featured in the Concluding Observations and General Comments of treaty-monitoring bodies.
In its concluding observations, the ESCR Committee condemns the failure of countries such as China, 93 Austria 94 and Norway 95 to regulate the activities of state and privately-owned companies abroad. Regarding the specific situation of indigenous peoples in the context of climate change, the Concluding Observations of the Committee on the Elimination of Racial Discrimination (CERD Committee) are definite on the need for extraterritorial accountability. While examining the report of the UK, the CERD Committee notes that the activities of its transnational corporations are adversely threatening the rights of indigenous peoples to land, health and environment abroad. 96 General Comment 12 of the ESCR Committee on the right to food affirms that individual and joint responsibility should be assumed by states to provide disaster relief and humanitarian assistance to refugees and IDPs. 97 General Comment 15 on the right to water calls upon states not only to ensure that their companies and citizens do not interfere with the right to water abroad, but to ensure the provision of adequate water as a form of disaster relief and humanitarian assistance to refugees and IDPs. 98 At the African regional level, whether a human rights instrument can apply exterritorialy was questioned initially in relation to the African Charter on the basis that the instrument is territorial. 99 However, new literature has shown that in so far as there is no jurisdictional clause in its provisions, the African Charter can give rise to extraterritorial obligations. 100 In particular, contending that there is no jurisdictional clause in the African Charter limiting the application of rights to the territory of a member state, Bulto concludes that there is '[n]o textual basis to limit the spatial reach of socio-economic rights such as the right to water or correlative state obligations to a state's territorial jurisdiction'. 101 Arguably, the Maastricht Principles, Concluding Observations and General Comments relating to extraterritorial obligations apply to the African Charter by virtue of article 60 which allows for reference to human rights instruments other than the African Charter in interpreting its provisions. Therefore, since the Kampala Convention by virtue of articles 20(1) and (2) accommodates the application of the African Charter, one may argue that the Maastricht Principles, Concluding Observations and General Comments relating to extraterritorial obligations are relevant in the extraterritorial application of the Kampala Convention.
Climate-induced displacement and indigenous peoples' specific provisions as basis
Affirming that displacement can result from climatic conditions, the Kampala Convention defines internal displacement as 'the involuntary or forced movement, evacuation or relocation of persons', 102 and article 5(4) requires states to take 'measures to protect and assist persons who have been internally displaced due to natural or humanmade disasters, including climate change'. Also, article 10, which deals with displacement induced by projects, accommodates displacement resulting from ineffectively implemented climate response projects in Africa. As a result, it may be asserted that the Convention is the first international instrument to link climate change to displacement, thus rendering redundant the debate as to whether displacement is linked to climate change.
Although the term 'indigenous peoples' is not used anywhere in the Kampala Convention, it may be concluded from various of its provisions that the instrument speaks to the specific features describing indigenous peoples. The possibility that indigenous communities are included among people affected by climate change is recognised in article 4(5) of the Kampala Convention, which enjoins parties to the Convention to 'protect communities with special attachment to, and dependency, on land due to their particular culture and spiritual values'. In similar vein, the Kampala Convention affirms the need to 'protect individual, collective and cultural properties', and to safeguard areas where IDPs are located from environmental degradation. 103 Article 11(5) requires states to take measures to 'restore the lands of communities with special dependency and attachment to such lands upon return'. The features emphasised in the foregoing provisions agree with the report of the Working Group which explains special attachment to and use of land, marginalisation and discrimination based on their cultural difference in the description of indigenous peoples. 104 This is consistent with articles 25 and 26 of the UNDRIP which generally safeguard the spiritual and cultural attachment of indigenous peoples to their ancestral lands. These provisions are also in line with the recommendations by the Special Rapporteur on Indigenous Peoples that decisions in relation to the development on indigenous peoples' lands are not taken without genuine and good faith efforts to obtain the free, prior and informed consent of those communities. 105 Accordingly, the inference that may be drawn from these provisions is a legal certainty that the Kampala Convention applies to the climateinduced displacement of indigenous peoples in Africa.
Equally, the evidence that the provisions apply extraterritorially is almost certain. The provisions calling upon states to protect the collective and cultural properties of IDPs, 106 to address environmental degradation in areas of IDPs, 107 and to create and maintain effective registration and personal documentation of IDPs, 108 are unique in that they are expected to be achieved within their jurisdiction or effective control. While the reference to areas under 'their effective control' suggests an extraterritorial reach, its scope is, however, debatable. The question is whether the term refers only to activities in an area under military control or whether it can be interpreted to cover activities of non-state actors abroad. Supporting the former interpretation, a case relating to the invasion of the territory of the DRC 109 demonstrates that extraterritorial application of the African Charter is possible, but appears to limit such interpretation to where a state exercises military control abroad. However, it appears that the interpretation need not be limited to military occupation. Although adjudged inadmissible, in discussing the scope of application of the territorial jurisdiction of the European Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention), circumstances, other than the factor of 'military control', may allow for the extraterritorial application of the European Convention.
Therefore, the decision in Bankovic is useful to validate the assumption that, where a non-state actor belonging to one state but conducting activities in another state embarks upon climate response projects which results in the internal displacement of indigenous communities from their lands, this should constitute an exceptional circumstance necessitating the accountability of the former state. This is particularly so in the context of the Kampala Convention which in article 3(1)(h) urges state parties to ensure the accountability of nonstate actors, which include multinational companies, for their involvement in displacement. This reasoning is supported by the Concluding Observations and General Comments of international monitoring bodies, particularly the CERD Committee, which affirms that the rights of indigenous peoples should be protected extraterritorially 112 as applicable under article 61 of the African Charter and, by implication, articles 20(1) and (2) 
Applying obligations capable of extraterritorial interpretation
The Kampala Convention provides for the obligations of different stakeholders in internal displacement. The obligations of state parties with regard to protection from internal displacement and protection and assistance are set out in articles 4, 5 and 9 respectively. The obligations with regard to displacement induced by projects, sustainable return and relocation and compensation are set out in articles 10, 11 and 12 respectively. Article 6 deals with obligations relating to international organisations and humanitarian agencies, while article 8 deals with obligations of the African Union (AU). These obligations are generally couched without specifying jurisdiction, which is not unintended: Where the contrary is intended, the Kampala Convention is specific. For instance, the obligation to provide humanitarian assistance and protection in article 5(1) is territorial in the sense that it is limited to the IDPs in their territory or jurisdiction.
114 These obligations, arguably, apply extraterritorially in addressing the climate-induced displacement of indigenous peoples by states in and outside Africa.
Obligations applicable among states in Africa
The Kampala Convention is unique in that the above provisions relating to different actors on the subject of displacement are situated in the context of states' obligations to respect, protect, fulfil and promote rights. 115 These obligations may be substantiated by the jurisprudence of the African Commission and the Maastricht Principles. The jurisprudence of the Commission in the SERAC case 116 sets out four tiers of obligations, namely, the obligations to respect, protect, fulfil and promote rights. Furthermore, as mentioned earlier, the Maastricht Principles are important in motivating the Kampala Convention by virtue of article 61 of the African Charter. Using the jurisprudence of the African Commission and the Maastricht Principles as a guide, the extraterritorial application of the Kampala Convention may be advanced.
According to the African Commission, the obligation to respect connotes that states should not interfere in the enjoyment of rights of collective groups. 117 According to the Maastricht Principles, the extraterritorial obligation to respect requires states to refrain from direct conduct which may hinder the realisation of rights outside their territories. 118 The Kampala Convention has provisions which may be used to ensure the obligation to 'respect' the rights of indigenous peoples in the context of climate-induced displacement. These include provisions which call on state parties to 'refrain from, prohibit and prevent arbitrary displacement of populations'. 119 In the context of climate-induced displacement and indigenous peoples, the extraterritorial obligation to 'respect' signifies that no state in Africa should, by itself or through its agents, be involved in climate response projects which may bring about the displacement of indigenous communities in another African state. It connotes that where involvement in such projects is inevitable, the rights of indigenous communities should not in the process be compromised. Accordingly, a state involved in biofuel projects or other climate-related initiatives, such as REDD+ and CDM, which occasions displacement and undermines the rights of indigenous peoples in another state, contradicts the obligation to respect under the Kampala Convention.
In discussing the obligation to protect, the African Commission enjoins states to adopt measures, including legislation, and to provide effective remedies for the protection of rights holders 'against political, economic and social interferences' and to regulate non-state actors to ensure that their operations do not hinder the realisation of rights. 120 The Maastricht Principles explain the 'obligation to protect' as requiring that states should adopt appropriate measures to ensure that their non-state actors do not hamper the realisation of rights abroad. Where they cannot regulate their conduct, they should influence the conduct of non-state actors and co-operate to ensure that rights are not impeded extraterritorially by non-state actors. This mode of protection involves the creation of an appropriate atmosphere and framework through a mix of laws and regulations so that beneficiaries of rights can achieve their rights. 121 The Kampala Convention requires states to formulate regulation and to ensure the accountability of non-state actors. 122 The displacement of indigenous peoples by climate-related activities of a state or its agents in another state shows that participating non-state actors from a state in Africa operating in another African state are not necessarily subject to any law in their home country requiring them to respect rights abroad. Such failure is in breach of the obligation to protect which African states owe to one another under the Kampala Convention.
The obligation to 'fulfil', according to the African Commission, requires states to mobilise 'its machinery towards the actual realisation of the rights'. 123 It entails the provision of 'basic needs such as food or resources that can be used for food '. 124 According to the Maastricht Principles, the extraterritorial implication of the obligation to 'fulfil' involves the co-ordination and allocation of responsibilities, the use of maximum abilities and resources, co-operation, request and response to international assistance and co-operation. 125 The Kampala Convention urges state parties to make available, as far as possible, the necessary funds for protecting IDPs without prejudice to international support. 126 The assistance includes the provision of food, water, shelter and medical care for the necessary protection of IDPs. 127 The urgency of assistance in the context of a harsh environmental situation is discussed by the Indian Supreme Court in Peoples' Union for Civil Liberties v Union of India. 128 In that case, the Supreme Court of India was approached for relief when several states in India faced an acute drought. The Court ordered that 'food is provided to the aged, disabled, destitute, women, destitute men who are in danger of starvation, pregnant and lactating women and destitute children'.
129 Indirectly, the non-viability of land underlying the displacement of indigenous peoples reflects inadequate assistance or the failure by a state to seek assistance and/or to co-operate, a situation which contradicts the extraterritorial obligation to fulfil the rights of indigenous peoples displaced by climate change.
The African Commission explains the obligation to promote the enjoyment of all human rights as entailing that state parties should ensure 'that individuals are able to exercise their rights, for example, by promoting tolerance, raising awareness, and even building infrastructures'. 130 Its extraterritorial connotation is explained by the Maastricht Principles to include the observance of principles such as informed participation 131 and impact assessment. 132 This obligation is evident in the provisions of the Kampala Convention that aim at promoting sustainable livelihood among IDPs, 133 and ensuring the protection of communities culturally and spiritually dependent on lands. 134 Further, it is exemplified by the Kampala Convention which provides for consultation and participation of IDPs in decision making, 135 and the socio-economic and environmental impact assessment of projects related to development. 136 While these provisions generally relate to IDPs, is not difficult to imagine that it serves the purpose of indigenous peoples, considering its similarity with indigenous peoples' rights regime. 137 Therefore, interpreting the extraterritorial obligation to promote under the Kampala Convention implies that a state sourcing non-state actors operating in another state in Africa should encourage such actors to embark on programmes and activities which strengthen and do not undermine the cultural distinctiveness of indigenous peoples abroad. To act otherwise is to be in breach of the obligation to promote rights under the Kampala Convention.
Overall, in respect of the foregoing extraterritorial obligations, indigenous peoples should be able to lodge complaints against the state whose extraterritorial conduct or omission underlies climateinduced displacement before the African Commission or African Court, provided the article 34(6) requirement of the African Court Protocol has been made. 138 This is in accordance with article 20(3) of the Kampala Convention, which allows an IDP to lodge a complaint before the African Commission or Court, as appropriate. their obligations cannot be articulated by using the framework of the extraterritorial obligation to respect, protect, fulfil and promote rights under the Kampala Convention. For the same reason, indigenous peoples displaced by climate change cannot litigate under the instrument against states outside Africa. However, there are provisions in the instrument which justify a proposition that developed states can indirectly be accountable for their extraterritorial conduct or omission underlying the climate-induced displacement of indigenous peoples in Africa. The specific provisions fall under the obligations of the AU to 'co-ordinate mobilisation of international resources for the assistance and protection of IDPs'. 139 The fulfilment of this role entails 'collaboration with international organisations and humanitarian agencies, civil society organisations and other relevant actors' to support concerned state parties. 140 The AU is also tasked with cooperating with African states and other actors for the protection of and assistance to IDPs. 141 The fact that these provisions highlight the relevance of 'international organisations and humanitarian agencies, civil society organisations and other actors', without limiting this to Africa, suggests that the reach for international support for IDPs extends beyond Africa. 142 This construction is supported by the Maastricht Principles, which recognise the role of international assistance and co-operation of organisations and humanitarian agencies, civil society organisations and other actors. 143 In the context of indigenous peoples displaced by climate change, there are grounds to expect that the request and response to such assistance extend to developed states outside Africa. Developed states listed under the UNFCCC and Kyoto Protocol already have a commitment to provide different forms of assistance, including the promotion, facilitation and provision of finances and appropriate technology, practices and processes to address the adverse effect of climate change in developing states, including Africa. 144 An important platform to negotiate and harvest the commitment under the UNFCCC is the Conference of Parties (COP), which is made up of state parties and acts as the main forum of elaborating the climate change regime. 145 Since states in Africa participate in the discussion at the COP as a group, 146 in line with its obligations under the Kampala Convention, it is logical to expect the AU to use this medium to mobilise international resources for the assistance and resources required to address the climate-related displacement of indigenous peoples. By doing so, the AU will be aligning developed states outside Africa with the obligations under the Kampala Convention.
Where the AU fails to perform the role above, it is debatable whether indigenous peoples affected by climate-induced displacement can hold it accountable before the African Commission or African Court. In Femi Falana v African Union, 147 the Court held that an individual complaint against the AU by a non-state entity and state party that has not made a declaration pursuant to 34(6) of the African Court Protocol is impossible. In its analysis, the Court relied on article 34 of the 1986 Vienna Convention on the Law of Treaties between States and International Organisations or between International Organisations 148 to hold that 'as far as an international organisation is not a party to a treaty, it cannot be subject to legal obligations arising from that treaty'. 149 However, it is doubtful whether the above reasoning will apply to the application of the Kampala Convention. There are grounds to infer that the Falana case can be distinguished and that, unlike the African Charter and the African Court Protocol, the AU can be accountable under the Kampala Convention. First, the Court in the Falana case expressed itself on the African Charter and the Court Protocol which have no specific provision on AU obligations, but not on the Kampala Convention in which obligations for the AU are clearly set out. Second, it is clear that in respect of the AU obligations, relief may be sought by complainants by virtue of article 20(3) of the Kampala Convention which saves the right to lodge complaints, a provision which suggests that since the AU enjoys the legal capacity to act, a complaint can be lodged against it. Third, if applied without distinction, the position of the African Court in the Falana case, that the AU cannot answer for its conduct except if it is a party to an instrument of its member states, 150 will render the AU obligations under the Kampala Convention non-justiciable. This is because it signifies that in so far as the AU remains a non-party to the Kampala Convention, no complaint in relation to its obligations under the instrument can successfully be lodged before the African Commission or African Court. Arguably, such a legal consequence is inconsistent with article 20(2) of the Kampala Convention which provides that no provision of the instrument should be interpreted in a manner that restricts the rights of IDPs. It is incompatible with a fundamental objective of the Kampala Convention as articulated in article 2(e), which requires relevant actors, including the AU, to prevent internal displacement and to protect and assist IDPs. As a result, the fact that the AU is not a party or cannot make the article 34(6) declaration of the Protocol should not constitute a bar to lodging a complaint before the African Commission and the African Court by indigenous peoples displaced by climate change in respect of the specific AU obligations arising from the Kampala Convention.
Conclusion
Due to the non-viability of their land due to climate change and the ineffective implementation of climate-related projects, there is a link between climate change and the displacement of indigenous peoples in Africa. The displacement of indigenous peoples has implications for a range of their rights, mainly the rights to self-determination, water, food, housing, environment and health. As has been shown above, the extraterritorial conduct or omission of states in and outside Africa in causing climate change and the ineffective implementation of climate response projects may be implicated in the displacement of indigenous communities and threats to their rights. Established to address internal displacement in Africa, the Kampala Convention incorporates the African Charter and has provisions which can be motivated by the Maastricht Principles to apply extraterritorially in protecting indigenous peoples under the risk of climate-induced displacement and resultant threat to their rights in Africa.
The basis for this, as the article has demonstrated, is that the Kampala Convention speaks to the specific features and issues of indigenous peoples challenged by displacement due to climaterelated extraterritorial activities of states in and outside Africa. Its obligations to respect, protect, fulfil and promote apply to states in Africa where the conduct or omission of one state occasions the displacement of indigenous peoples in another state. While states outside Africa are not parties to the Convention and are not bound by its provisions or accountable before its complaints mechanism, the AU can, in fulfilling its obligations to mobilise international assistance, engage in the UNFCCC COP platform to render assistance required by indigenous peoples displaced by climate-related conditions and, thereby, ensure the indirect accountability of developed states. Where the AU fails its obligations under the Kampala Convention, indigenous people should be able, as it has been argued, to lodge a complaint before the African Commission or African Court, as the case may be.
